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CHARGE

GRAND JURY,

AT CALCUTTA, DECEMBER 4, 1785.

GENTLEMEN OP THE GRAND JURY,

IT might perhaps be fufficient, if my addrefs
to you this day were confined to fome fhort
remarks on thofe offences, of which the pri-
foners named in the calendar are accufed ; but
fuch is the particularity of my own fituation,
that I cannot help feeling an inclination to take
a wider range. Six years have elapfed, fince
the feat, which I have now the honour to filt,
became vacant ; and, in that interval, ‘fo many
important events have happened in India, and
fo many interefting debates have been held in
the parliament of Britain, on the powers and
obje&s of this judicature, that I may naturally be
expected to touch at leaft, though not to enlarge,
VOL. V. B



2 CHARGE TO THE GRAND JURY.

on thofe events, all of which I have attentively
confidered, and on the refult of thofe debates,
at moft of which I was prefent. Such expecta-
tions, if fuch have been formed, I fhould be very
loth to difappoint; and, as I fhall exprefs my
fentiments without referve, you will hear them,
I am confident, with perfe candour.

None of you, I hope, will fufpe& me of po-
litical zeal for any fet of minifters in England,
with which vice my mind has never been in-
fe&ed ; nor of political attachments here, which
in my ftation it will ever behove me to difclaim,
if, in the charaer of a magiftrate appointed to
preferve thepublictranquillity, [congratulate you,
who are affembled to inquire into all violations
of it, on the happy profpe& of a general peace
in every part of the world, with which our
country is conneéted, The certain fruits of this
pacification will be the revival and extenfion of
énmmcrce in all the dependencies of Britain, the,
improvement of agriculture and manufactures,
the er;couragexhent of induftry and civil virtues,
by which her revenues will be reftored, and her
navy ftrengthened, her fubjeéts enriched and her-

 {felf exalted : but it is to India, that {he looks for

the moft fplendid as well as moft fubftantial of
thofe advantages ; nor can fhe be difappointed,
as long as the fupreme executive and judicigl

+



CHARGE TO THE GRAND JURY. 8

powers fhall concur in promoting the publick
good, without danger of collifion or diminution
of each other’s dignity ; without impediment, on
the one fide, to the operations of government,

or, on the other, to the due adminiftration of
Juftice. , :

The inftitution, gentlemen, of this court ap-
pears to have been mifapprehended : it was not,
I firmly believe, intended as a cenfure on any
individuals, who exift, or have exifted. Legil-
lative provifions have not the individual for
their obje&, but the fpecies ; and are not made
for the convenience of the day, but for the regu-
lation of ages. Whatever were the reafons for
its firft eftablithment, of which I may not be fo
perfeily apprized, I will venture to affure you,
that it has been continued for one obvious reafon;
that an extenfive dominion, without a complete
and independent judicature, would be a pheno-
- menon, of which the hiftory of the werld affords
no example. Juftice muft be adminiftered with
effe, or fociety cannot long fubfift. It isa
truth coeval with human nature, and not peculiar
to any age or country, that power in the hands
of men will fometimes be abufed, and ought al-
ways, if poffible, to be reftrained ; but the reftric-.
tions of general laws imply no particular blame.
How many precautions have from time to time
been ufed to render judges and jurorsimpartial,

B 2



4 CHARGE TO THE GRAND JURY.

and to place them above dependence! Yet none
of us conceive ourfelves difgraced by fuch pre-
cautions, The obje@ then of the court, thus
continued with ample powers, though wifely
circum{cribed in its jurifdiGion, is plainly this:
that, in. every age, the Brrtifb {ubjes refident
" in India be prote&ted, yet governed, by Britifh
laws ; and that the natives of thefe important
provinces be indulged in their own prejudices,
civil and religious, and f{uffered to enjoy their
own cuftoms unmolefted ; and why thofe great
ends may not now be attained, confiftently with
the regular colle@ion of the revenues and the
fupremacy of the executive government, I con-
fefs myfelf unable, to difcover.
~ Another thing has been, if not greatly mifcon-
ceived, at leaft very imperfe&tly underftood ; and
no wonder, fince it requires fome profeflional
habits to comprehend it fully: I mean the true
chara@er and office of judges appointed to ad-
minifter thofe laws. The ufe of law, as a {ci-
efite, is to prevent mere difcretionary power
under the colour of equity ; and it is the duty
of a judge to pronopnce his decifions, not fimply
according to his own opinion of juftice and right,
but according to prefcribed rules. It muft be
hoped, that his own reafon generally approves
‘thofe rales; butit is the judgement of the law,
not his own, which he delivers. Were judges
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" to decide by their bare opinions of right and
wrong, opinions always unknown, often capri-
cious, fometimes improperly biafled, to what an
arbitrary tribunal would men be fubjeét! In how
dreadful a ftate of flavery would they live! Let
us be fatisfied, gentlemen, with law, which all,
who pleafe, may underftand, and not call for
equity in its popular fenfe, which differs in dif-
ferent men, and muft at beft be dark and un-
certain.

~ The end of criminal law, a moft important
branch of the great juridical fyftem, is to pre-
- vent crimes by punithment, fo that the pain of
it, as a fine writer exprefles himfelf, may be in-
flited on a few, but the dread of it extended to
alll) In the adminiftration of penal juftice, a
fevere burden is removed from our minds by
the affiftance of juries; and it is my ardent
with, that the court had the fame relief in civil,
efpecially commercial, caufés; for the decifion of
which there cannot be a nobler tribunal than a
jury of experienced men affifted by the learn-
ing of a judge. Thefe are my fentiments;
and I exprefs them, not becaufe they may be
popular, but becaufe I fincerely entertain them ;
for I afpire to no popularity, and feek no praife,
but that which may be given to a ftrict and con-
fcientious difcharge of duty, without predileGion

\u") @LM“



6  CIARGE TO THE GRAND JURY.

or prejudice of any kind, and with a fixed refo
lution to pronounce on all occafions what I con-
ceive to be the law, than which no individual
muft fuppofe himfelf wifer.

The mention of my duty, gentlemen, leads
me naturally to the particular fubje¢t of my
charge, from which I have not, I hope, unrea-
fonably deviated: but you are too well ap-
prized of your duty to need very particular in-
ftru@tions; and happily no higher offences
(except one larceny) appear in the calendar °
than fome criminal frauds and a few aflaults:
_ one of them, indeed, is ftated as very atrocious,’
' and, if "you confider that the frequency of {mall
crimes becomes a ferious evil in fociety, you
will not think the more trivial complaints un~
worthy of your attention. Redrefs of wrongs
mutft be given, or it will be taken ; and the law
wifely forbids the flighteft attack upon the per-
fon of a fubje, left far worfe mifchief fhould
enfue from the fudden ebullition of rage, or
the flower, but more dangerous, operation of
revenge. :

Your powers, however, are not limited to
this . calendar, or even to the bills which may
be preferred ; for, whatever elfe fhall come to
your knowledge, it will be your part to prefent,
and ours to hear attentively: thus, by a cordial
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concurrence in preferving the publick peace, and
bringing fuch as violate it to' punifhment, we
thall contribute, in our refpetive ftations, to
the fecurity of this great fettlement, and to the
profperity of thefe provinces, in which the
deareft interefts of our cemmon parent and
country, Great Britain, are now eflentially in-
volved.

i



CHARGE

" GRAND JURYY,

AT CALCUTTA, JUNE 10, 1785.

|

GENTLEMEN,

WHEN I firft addrefled a Grand Jury of Cal-
cutta, too foon after my arrival in this country
for any diftinét idea to be formed of all its inha-
bitants, the fmall number of prifoners, which, to
my infinite joy, appeared in the calendar, gave
me an opportunity of {peaking at large on the
inftitution of this court, and the principles of
criminal juftice. It is my turn to addrefs you
at the opening of the prefent feflion ; butI have
not, unfortunately, the fame reafon to rejoice,
nor the fame excufe for expatiating on general
topicks : I may, neverthelefs, without the impro-
priety of detaining you too long, touch on one
or two fubje&s, which I have much at heart, and
on which I cannot but flatter myfelf with a
hope of your concurrence.
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If 1 may juftly, as I do fincerely, conclude
from my own obfervation at former feflions, that
the Grand Juries of this capital will deferve the
praife of intelligence and moderation, vigilance
and humanity, I muft be perfuaded, that you,
Gentlemen, have little need of inftrufion in the
difcharge of your important duty, and I confi-
dently leave with you the few perfons, who are,
I fee, imprifoned under accufations of petty
crimes ; nor is it either expedient or becoming
to point at particular cafes, of which 1 have no
official knowledge.

One- cafe, which has come regularly before
me as a juftice of the peace, concerning the death
of a flave girl, whom her mafter had beaten, I
think it my duty to mention more at large;
leaving to you the determination on facts from
a view of all the circumftances, and declaring
only my opinion of the law. A mafter may
legally correét his {ervant with moderation, and
with a view to his amendment; nor, if the fer-
vant thus corrected thould die by fome misfor-
tune unforefeen, and unlikely to happen, would
the mafter be guilty of any crime; but if the cor-
retion be immoderate, exceflive, unreafonable,
cruel, the party may have, if he live, a reparation
in damages; or, if he die, the mafter will be guilty
of manflaughter or of murder, according to the
circumftances ; of ‘manflaughter, if he’ gave ‘the
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fatal blow in a fudden burft of paffion, after
violent provocation, with a weapon not likely
to kill ; of murder, if he had full time for deli-
beration and coolnefs of blood ; and that, whe-
ther he intended to deftroy life, or only to chaf-
tife immoderately ; for the true fenfe of malice,
to conflitute this borrible crime, is MALIGNITY
of heart, or a difpofition to do mifchief; which
may be afcertained by comparing the fault with
the correction; and the age and condition of
the perfon ftricken, with the force of the ftriker,
and the danger of the inftrument ufed by him.
It is hardly needful to remark, that, in fuch
cafes, a fervant and a ﬂa*ve, if fuch a relation be
known to our modern law, ftand precifely on’
the fame ground; as a lord, in feudal times,
might indifputably have been convicted of mur-
der for killing his villain or his neife.

In the prefent cafe, you will hear the wit-
nefles on one fide only ; and it is recommended
by great lawyers, left enormous crimes fhould be
fmothered without a trial, that Grand Juries
find fuch bills, as their confciences oblige themi
to find at all, for the higheft degree in the fcale;
that the evidence fairly fupports, leaving it to
" the Petty Jury, under the dire@ion of the Court;
in queftions of /Jzw, either to hold the prifoner
guiltlefs, or to afcertain the precife meafure of his
guilt by their verdiét ; but you are not abfelutely
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bound to follow this praflice : you are bound to
find the whole truth, as nearly as you can; and
if the evidence amount not, in your confcien-
tious opinion, to murder, you may reje&t the
bill for that crime, and find another for man-
flaughter ; nor ought it ever to be forgotten,
that the great rule which all fhould obferve,
from the petty juryman to the prince, is, to leok
on the crime and example with the eye of fe-
verity, but on the criminal, as far as poflible,
with the eye of compaflion; fince it is the
extremity of evil, fays lord Bacon, * When
mercy has no commerce with mifery:” yet
it muft be added, that mercy is due to the
publick alfo, who may be great fufferers,
if crimes aftually committed efcape unpun-
ithed. ’

Another cafe,. Gentlemen, calls for your fe-

rious attention: a forgéry has been committed,
. either by the perfen accufed before me, or by
his accufer ; which involves, not-enly the com-
mon guilt of that crime, an’ infent to defrand
another, but alio a defign to affe® bis perfonal
rights in the higheft degree, and to abufe the
procefs. of this court by rendering it fubfervient
. to the purpofe of imprifoning 2 man, who ftood
in the way of others; and this attempt was to
be forwarded by the bafeft fubornation of per-
. jury: it is a conteft between two brothers for -
@ large eftate; both the‘accufed and his accufer
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are Brapmans of fome rank, and have been ac-
tive in oppofite interefts ; the low wretches, who
forged the bond, have confefled their a&, which
was done, they f{ay, at the inftigation of the ac-
cufed Brabman; who denies any knowledge of
their perfons, ‘and infifts that his enemy muft
have engaged them to ruin him. Your fagacity
may enable you to difcover the truth ; but even ,
in this cafe, you muft temper juftice with lenity,
nor fuffer yourfelves to be influenced by the
odioufnefs of the offence; and in all cafes of
Jforgery, permit me to recommend indiGments
- for the mifdemefnor only ; fince very ftrong ar-
guments have been ufed, both at home and here,
to prove that the rigour of our modern law in
punithing that crime with death, cannot be le-
gally extended to thefe provinces. I give no
decided opinion yet on that point, nor on an-
other, which may be ftarted, whether, if the
crime under confideration e a capital felony in
India, an indiGment will alfo lie as at common
taw, fince it has been held that @ felsny merges or
abforbs a mifdemefnar ; but I am prepared to de-.
liver my fentiments, and will deliver them fully,
at a proper time. ' ' «
I turn from thefe cafes, w1th full conﬁdencc/
~both in your juftice and your benevolence, to
a fubje& which has greatly moved me, and on
which the Grand Jury laft fummer prefented a
firong addrefs to the Court; I mean the condi-.
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tion of prifoners for debt in the jail of Calcutta.

\/It is much to be lamented that no method has

- yet been devifed by Chriflian nations to keep
/ defendants within the reach of juftice, but that
H of confinement in a common prifon, where bad
* habits are generally learned, and good ones ge-
nerally difcontinued ; where a debtor, perhaps
faultlefs, is with-holden from his occupations and
from his family, whilft he remains miferable
himfelf, and ufelefs to the pubhck) I cannot
help thinking, that a better ‘mode might be
adopted, with no confiderable expenfe to the
ftate or to individuals, efpecially if the debtors
be workmen or artificers ; and imprifonment
in this country, at this feafon, is to all a
grievous calamity ; to many in every feafon
from religious ggtions of a deﬁlement that
reaches beyond the funeral plle, worfe than
inftant death: but, until the wifdom, good-
nefs, and power of the legiflature, fhall co-
operate for this end, we can only hope to
mitigate an evil which we cannot prevent.
You may be affured that no pains will be {pared
by us in promoting the obje& of the addrefs
~which I have mentioned, that whatever can be
legally done by the Court, will not be omitted ;
and that, where our authority is limited, we will
apply to the executive government here, or, if
neceflary, to the fountain of all authority at
bome. It may, perhaps, be within your pro-
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vince to fee that affliGion be not added to afffic-
tion, and that prifoners be not haraffed by exor«
bitant demands: I would not intimate that any
fuch are made by the prefent keeper of the jail,
of whom I know no harm, and have heard a
favourable charader ; but following the fpirit of
a benevolent ftatute, now, I believe, expired, I
earneftly exhort you to inquire, whether any
kind of extortion has been committed, or-any
fees exacted heyond the moderate provifion of -
the law; that, if {fuch enormity hath been prac-
tifed, under the pretence of cuftom, the authors

. of it may be pumﬂxed and the fufferers by it
relieved.

There is another fubje& which has made a
deep impreflion on my mind, and you will, I
truft, accompany, if not anticipate, my remarks
on it; I"nean the mifery of domeftick bondage,
always affliting enough in itfelf, and in this
town often aggravated by the cruelty of mafters.
Permit me here to requeft, that youwill not con-
fider my obfervations on this head as relating to
the death of the girl, for which Ofborne is impri~
foned; but his a¢, whatever may be the guilt
of it, muft not preclude me from difcourfing on
other aéts of the fame nature, the confequences

of which have not been fo dreadful. It is need-
lefs to expaiiate on the law {if it be law) of pri-
vate flavery; but I make no feruple to declare
- my own opinion, that abfolute unconditisnal
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Alavery, by which one human creature becomes
the property of another, like a horfe or an ox,
is happily unknown to thelaws of England, and
that no human law could give it a juft fanction:
yet, though I hate the word, the continuance of
it, properly explained, can produce little mif-
chief. I confider flaves as_fervants under a con-
tralt, exprefs or implied, and made either by
. themf{elves, or by fuch perfons, as are author-

ized by nature or law, to contra¢t for them, until
they attain a due age to cancel or confirm any
compa& that may be difadvantageous to them:
I have flaves, whom I refcued from death or
mifery, but confider them as other fervants, and
fhall certainly tell them fo, when they are old
enough to comprehend the difference of the
- terms. Slaves, then, if fo we muft call them,
ought not to be treated more feverely than fer-
vants by the year or by the month; and the
correion of them fhould ever be proportioned
to their offence: that it fhould never be wanton
or unjuft, all muft agree. Neverthelefs, I am
affured, from evidence, which, though not all
judicially taken, has the ftrongeft operation on
my belief, that the condition of flaves within
our jurifdiion is beyond imagination deplor-
a\bli ; and that cruelties are daily practifed on
them, chiefly on’thofe of the tendereft age and

-the weaker fex, which, if it would not give me
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" pain‘'to repeat, and you to hear, yet, for the ho-
nour of human nature, I fhould forbear to par-
ticularize: if I except the Engliyh from this
cenfure, it is not through partial affe&ion to my
own countrymen, but becaufe my information
relates chiefly to people of other nations, who
© kikewife call themfelves Chrifiians. Hardly a
man or a woman exifts in a corner of this popu-
lous town, who hath not at leaft one flave child,
either purchafed at a trifling price, or faved per-
haps from a death, that might have been for-
tunate, for a life, that feldom fails of being
miferable : many of you, I prefume, have feen
large boats filled with fuch children coming
down the river for open fale at Calcutta; nor
can you be ignorant, that moft of them were
ftolen from their parents, or bought, perhaps,
for 2 meafure of rice in a time of fcarcity, and
that the fale itfelf is a defiance of this govern-
ment, by violating one of its pofitive orders,
which was made fome .years ago, after a con-
fultation of the moft reputable Hindus in Cal-
cutta, who condemned {uch a traffic, as repugnant
to their S4ffra. The number of {mall houfes in
which thefe viGtims are pent, makes it, indeed,
very difficult for the fettlement at large to be
apprized of their condition ; and if the fufferers
knew where or how to complain, their very
complaints may expofe them to flill harfher
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treatment ; to be tortured, if remanded, or, if
fet at liberty, to ftarve. Be not, however, dif-
couraged by the difficulty of your inquiries:
your vigilance cannot but furmount it; and
one great example of a juft punifhment, not ca-
pital, will conduce more to the prevention of
fimilar cruelties, than the ftrongeft admonition
or fevereft verbal reproof. Should the {flave-
holders, through hardnefs of heart or confi-
dence in their places of concealment, perfift in
their crimes, you will convince them, that their
punithment will certainly follow their offence,
and the moft hardened of them will, no doubt,
difcontinue the conteft: Here, again, I may
fafely promife you, that, whatever the Court
can do in terminating this evil, will cheerfully
be done ; and if our concurrent labour fhould
yet be found ineffe¢tual, I confidently perfuade .
myfelf, that fuch regulations of government
will be adopted on our recommendation, as can-
not fail of infuring future prote&tion to the
injured, fupport to the weak, and fome con-
folation at leaft to the wretched: but I once
more adjure you to difmifs thefe obfervations
from - your mind, when you deliberate on the
cafe of homicide, to confider them as pointed
folely at a&s of cruelty, which make life
miferable without caufing the lofs of it, and to
find fuch bills as you canpot aveid finding, ac-
voL. V. ' c .



18 CHARGE TO THE GRAND JURY.

cording to the whole evidence before you, and
to your opinion, after our dire&ions, of the law
refulting from it.

The laft offence which I fhall mention to you
- is {o general, that it may affe& every part of our
proceedings in this Court, and fo atrocious, that
human nature, in which a fenfe of religion feems
inherent, ftarts at the name of it; I mean #be
wilful violation of folemn vaths, without the fanc-
tion of which, neither our fame, our properties,
our freedom, or our lives can be long fecure.
Neverthelefs, I have many reafons to believe,
and none to doubt, that affidavits of every ima-
ginable fa& may as eafily be procured in the
fireets and market§ of Calcutta, efpecially from
the natives, as any other article of traffick. I
need not exhort you in general to prefent per-
jured witneffes, and their fuborners of every
clafs or perfuafion, but will detain you a few
moments longer with a remark or two on fuch
inhabitants of thefe provinces, as profefs a belief
in Gobp, and in Mobammed, whom they call his
prophet. All the learned lawyers of his reli-
gion, with whom I have converfed in different
parts of India, have affured me with one voice,
that an oath by a Mufliman is not held binding
on bis confcience, unlefs it be taken in the exprefs
name of the Almighty, and that even then it is
incomplete, unlefs the witnefs, after having
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given his evidence, fwear again by the fame aw-
Jul name, that he has fpoken nothing but the
truth. Nor is this abftrufe or refined learn-
ing, but generally known to Mobammedans of
every degree, who are fully apprized, that an
imprecation on themfelves and their families, even
with the Koran on their heads, is in fa&t no oath
at all; and that, if, having fworn that they
will {peak truth, they ftill utter falfehoods,
they can expiate their offence by certain reli-
gious aufterities; but that, if they forfwear
themfelves in regard to evidence already given,
they cannot, except by the divine mercy, efcape
mifery in this world and in the next: it were to
be withed, that the power of abfolution, af- _
fumed by the Romifb priefthood, were at leaft
equally limited. My inquiries into the Hindu
laws have not yet enabled me to give perfet in-
formation on the fubject of aatbs by the believers
in Brebma ; but the firft of their law-books, both
in antiquity and authority, has been tranflated
into Perfian at my requeft ; and thence I learn,
that the mode of taking evidence from Hindus
depends on tbe diftinétion of their cafts, but that the
punithment of falfe evidence extends rigoroufly
to all, whether an oath be adminiftered or not;
~ and many Bréhmans, as well as other Hindus of
rank, would rather perifh than fubmit to the cere~
* mony of touching the leaf of the Tu/afi, and the
C2
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water of the Ganges, which their Sdffras either do
not mention at all, or confine to petty caufes. It
is ordained in the book of Menu, that a witnefs
fhall turn his face to the eaft or to the north;
and, as this rule, whatever may have given rife
to it, is very ancient, a revival of it may have
no inconfiderable effeét: according to the fame
legiflator, ¢ a Brdbman muft be fworn by his
¢ credit, a Cfbatr: by his arms, a Vaifya by his
¢ grain, cattle and gold, and a Swdra by every
¢ crime that can be committed ;’ but the brevity
of this text has made it obfcure, and open to
different interpretations. The fubje is, there-
fore, difficult for want of accurate information,
which, it is hoped, may in due time be pro-
cured, and made as publick as poffible. In
general I obferve, that the Hindu writers
have exalted ideas of criminal juftice, and,
in their figurative ftyle, introduce the per-
Jon of Punifbment with great {ublimity: * Pun-
- ¢ ithment,” fay they, ¢ with a black -com-
¢ plexion and a red eye, infpires terror, but
¢ alarms the guilty only; Punifhment guards
- ¢ thofe who fleep, nourithes the people, fecures
¢ the ftate from calamity, and produces the hap-
< pieft confequences in a country, where it is
¢ juftly inflited ; where unjuftly, the magiftrate

¢ cannot efcape cenfure,nor the nation,adverfity.’
Be it our care, Gentlemen, to avoid by all
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means the flighteft imputation of injuftice among
thofe, whom it is the lot of Britain to rule; and,
by giving them perfonal fecurity, with every
reafonable indulgence to their harmlefs pre-
judices, to conciliate their affection, while we
promote their induftry, fo as to render our do-
mion over them a national benefit: and may our
beloved country in all its dependencies enjoy the
greateft ofnational bleflings, good laws duly ad-
minifiered in fettled peace! for neither can the
beft laws avail without a due adminiftration of
them, nor could they be difpenfed with effect,
if the fears and paflions of men were engaged
by the viciffitudes of war, or the agitation of
civil difcontents. |
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GRAND JURY,

AT CALCUTTA, JUNE 10, 1787,

GENTLEMEN OF THE GRAND JURY,

I SHOULD exceed the bounds of my duty,
and detain you too long from the difcharge of
yours, if I were to expatiate on the great va-
riety of bufinefs, in which your diligent ex--
ertions at the prefent fefion may be highly
beneficial to the fettlement; and, indeed, whilft |
hold in my hand this terrible catalogue of griev~
ous offences, which muft come under your confi-
deration, I have ample materials for my addrefs,
to you, without enlarging on fuch cafes, as may
probably be brought before you, but have not
yet been made the fubject of complaint before a
magiftrate.

The firft crime, which appears in the calen-
dar, and of which three perfons are now accufed,
(the fame number having been indi&ted laft fef~
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fion) is the mof atrocious, that man, as a ra-
tional creature and a member of civil fociety,
can commit, Murder; but I will {pare your feel-
ings as well as my own the pain of dwelling
~on one of the cafes, which you will hear but
too foon; a cafe, {o horrible, that, if it be true,
fcarce any punithment of the offender would be
too fevere, and, if falfe, the perjured accufers
deferve the utmoft feverity of ourlaw; which, in
regard to- perjuries affeCting life, is, in my opi-
nion, too lenient. Another foul murder has been
committed near Patna, with every aggravation
of the crime both in the motive and the manner
of it : but there is no direc? evidence againft the
fuppofed murderer. Thewoman, who will repeat
her fad ftory to you, a&ually faw her hufband,
a native peafant, ftabbed by one foldier, while
two held him ; (and how highly it imports the
honour of our government, that the natives be
protected from the outrages of our foldiery, muft
be obvious to all) but the night was too dark for
her to diftinguith their faces. Circumftances
only have induced a fufp’lézion, that LA COSSE
‘was the perpetrator of the crime; and they, it
is true, may be fallacious ; but, when many cir-
cumftances concur, they fometimes amount to
proof at leaft as firong as the teftimony of wit-
nefles: thatthe prifoner efcaped from the guard,
who were bringing him to the prefidency, he
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excufed, on his examination, by alledging a na-
tural love of liberty, which, he urged, was
perfectly confiftent with innocence; but, un-
lefs you believe him innocent, it feems the
province of a petit jury to determine, whe-
ther all the concurrent circumftances indubi-
tably prove him guilty. I proceed to offences
far lefs dreadful in themfelves, but almoft equally
deferving of your ferious attention; for if any
thing ought particularly to affe@® our minds,
and make us all extremely circumfpe& in our -
paflage through life, it is the alarming confi-
deration, that not only the more violent emo-
tions of anger and hate, but even unguarded and
idle words, have a tendency toward bloodthed,
and not unfrequently end in it. If this be the
cafe with men of underftanding and education,
what muft be expected from the uncontrolled
paflions, unimproved intelle&ts, and habitual
vices of the low multitude? For this reafon
principally I never think lightly of the perzy
tomplat'nt:, as they are called, which are brought.
before me : I know, that wrath and malice will
have a vent ; that they are better {pent in a court
of juftice than in black and filent revenge; and
that, if fuch ferpents be not cruthed in the egg,
there can be no fecurity againft the mortal effe@s
of their venom. You will attend, therefore, I am
confident, even to common affaults ; (for I need



CHARGE TO THE GRAND JURY. 25

not mention fuch as were made with any cri-
minal defign) and confider no breach of the
peace as trivial, the confequence of which may,
poflibly at leaft, be the thedding of human blood.
‘This reafoning leads meto a fubje of the high-
eft importance to every community ; and parti-
cularly (for many weighty reafons) to the inha-
bitants of this populous town: I mean thofe
offences againft good morals and good order,
which fpring from the diflolute manners of the
populace, and branch out into all the diforders
and evils, that can affe@ the comfort of focial
beings. Excefive luxury, with which the A4fia-
" ticks are too indifcriminately reproached in Ez-
rope, exifts indeed in our fettlements, but not
where it is ufually fuppofed ; not in the higher,
but in the loweft, condition of men; in our fer-
vants, in the common feamen frequenting our
pert, in the petty workmen and fhopkeepers of
our fireets and markets: there live the men,
who, to ufe the phrafe of an old fatute, feep by
day and wake at night for the purpofes of gaming, -
debauchery, and intoxication. The inebriating
liquors, which are extra¢ted from common
trees, and the ftupifying drugs, which are
eafily procured from the fields and thickets,
afford fo cheap a gratification, that the loweft of
mankind purchafe openly, with a fmall part of
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their daily gains, enough of both to incapacitate
them by degrees for any thing that is good, and
render them capable of any thing that is evil;
and excefs in {fwallowing thefe poifons is fo ge-
. meral, that, if the ftate had really been lighted up
at the higher extremity, as it certainly is at the
- lower, it muft inevitably have been confumed.
The mifchiefs, which this depravity occafions,
it is needlefs to enumerate; but, until fome ordi-
nance can be framed, which fhall be juft in itfelf
and conformable to the {pirit of our laws (both
which qualities ought to charaerize every re-
gulation in the Brityb empire) the publick has
no hope of fecurity, gentlemen, but from your
vigilance. Diforderly houfes, and places of re-
fort for drinking and gaming, are indictable as
publick nuifances ; and, though it would be the
work of many feflions to eradicate the evil, yet a
few examples of juft punithment would have a
falutary effeCt.  You are too fenfible, I am fure,
~ of the advantages arifing from a trial by jury
in criminal cafes, to with for a power in
any hands of fummary convittion, which the
legiflature has not yet given, and which it al-
ways gives with reluctance ; and I perfuade my-
felf, that the gentlemen of this fettlement are
too publick-fpirited to decline the trouble, which
may attend the execution of any ufeful law,

4
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whether it be neceflary to profecute offenders by
indiGment, or to levy fmall penalties by action
in the Court of Requefts.

Since I have mentioned gaming, I muft add,
that it is a vice produced by lazinefs-and avarice,
and leading to diftrefs, which aggravates, inftead
of palliating, the offences frequently committed in
confequenceofit. The moft common of thofe of-
fences, among the loweft of the people, are ¢eft
and robbery ; and, if it be true, as it was fworn
before me, though not by a man who feemed
worthy of much credit, that even the watch-'
- houfes in this town are the haunts of unre-
ftrained and encouraged gamefters, we can ‘ex-
pect little benefit from watchmen who thus dif-
charge their important duties. In fa&, if we had
- a well-ordered watch and ward in Calcutta (and
that we have not, is hecome a conftant fubje&
of animadverfion among the natives of higher
rank) we fhould not have heard of robberies
committed by ruffians mafked and armed, fuch
as a few months ago attacked a Gree£ merchant
in his houfe, without ever being apprehended;
nor of the burglaries committed by abandoned
vagabonds and night-walkers, who pafs through
the ufual ftages of profligacy, from idlenefs and
vice to poverty, and from poverty to a refo-
lution of invading the property of the honeft ;
- after which, if they are unpunithed, they pro-
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ceed from crime to crime till they clofe their
career in bleod. v
Having fpoken of the little credit;, which I
gave to the oath of .a low native, I cannot re-
frain from touching upon the frequency of per-
jury; which feems to be cominitted by the
meaneft and encouraged by fome of the better
fort, among the Hindus and Mufelmans, with as
little remorfe as if it were a proof of ingenuity,
or even a merit, inftead of being, by their own
- exprefs laws, as. grievous a crime as man is
capable of committing. I cannot name this of-
fence without emotion; for (befides its natural
enormity) it renders the difcharge of our publick
duty both difficult and painful in the higheft de-
gree: it is not i caufes, where Hindus or Mufel-
“mans give evidence, that a fa&t is proved, becaufe
it is fworn, and we are compelled to take a
greater latitude in judging by probability and a
comparifon of circumftances, than the firi¢tnefs
of Englifb judicature in general allows. With
refpe& to the Mufelmans, we can eftablith no

 ftronger fan&ion than the oath now admi-

. niftered; but, as to the Hindus, I cannot relin-
“quith my opinion, that the- moft {folemn poffible
form ought to be adopted, either by ordering all’
the witnefles, who are to give evidence, to be
previoufly fworn by the Brébman, our officer, in
one of their own temples, or by fwearing them
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in court before confecrated firebrought from fome
altar of acknowledged holinefs. The charter re-
quires the mofi binding form,and we know from our
own Brabman, that the prefent form is 7o the mof
binding ; fo that a doubt might be raifed even on
the legality of an indi@ment for violating an
oath fo taken. Until fome change can be made
(and change even from wrong to right has al-
ways its inconvenience) we muft not forget to.
remind all Hindu witnefles from time to time,
that falfe evidence even by their own Sbdfira’s,
is the moft heinous of crimes, and to adjure
.them by the name of GOD, (as alearned Brdb-
man at Nediya affTured me we were empowered to
do, without fhocking their prejudices) to {fpeak
the whole truth and nothing but the truth: but
fuch, after all, is the corrupt ftate even of their
erroneous religion, that, if the moft dinding form
on the confciences of good men could be known
and eftablifthed, there would be few confciencesto
be bound by it; and, without exemplary punifh-
ments of aGual - perjury, fubornation of it; and
attempts to fuborn, we fhall never be able to ad-
minifter juftice among them with complete fatis-
fa&ion. It has been urged, with fpecious good
nature, “ that punithments lofe their effe by a
¢¢ frequent inflition of them; that pain becomes
« familiar to the evil hearted; that every villain
¢« indulges a hope of fuffering in company ; and
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¢ that it is dangerous for the community to
“ know, how few honeft men are among them ¢
but this is the language rather of benevolent fpe-
culation, than of attentive obfervation.and expe-
rience ; for, as long as men exift in a ftate, who,
without fearing GOD, fear the law, and with-
out horror of a crime, tremble at the thought of

punithment, fo long it is neceflary, that all crimes ~

clearly proved be certainly and ftritly punifhed;

* while few, it muft be hoped, will fuffer, and alt
will be warned. Could any ‘thing induce me
to wifh, that you, gentlemen, were detained
here from your other bufinefs longer than a
week, it would be a defire of bringing to
immediate pain and difgrace, fuch witnefles as
may perjure themfelves during the remainder of

' the feffion.

That you fit only twice a yeat is alfo (if you
will allow me to {fpeak openly) an evil which I
frequently lament ; fince the neceflity of keeping
accufed perfons within the reach of juftice obliges
us to confine in prifon thofe who are charged

~ with offences not bailable, or who are unable
to find fufficient bail ; fo that, if a charge is made
foon after the end of your fitting, the accufed
muft remain {ix months in cuftody ; although it
may afterwards be proved, that the accufation
was {uggefted by malice and fupported by per-
jury. Such cafés, we muft hope, very feldom
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occur; but fo long an imprifonment, before .
convi&tion or even indi¢tment, is not confarma-
ble to the benignity of our law : and permit me
to requeft, that if any complaints be made to you
of exactions or cruelty in the jailor and his .
fervants, or of their loading prifoners with irons,
except where there is imminent danger of an
efcape, efpecially if it be done with a view to
extort money, you will pay a ferious attention to
the evidence adduced; fo that our nation may
never be juftly reproached for inhumanity ; nor
the fevereft of misfortunes, lofs of liberty, be
heightened under our government by any addi-
tional hardfhip without redrefs.



CHARGE
GRAND JURY,

AT CALCUTTA, DEC. 4, 1788.

\

|

GENTLEMEN,

IF. the unremitted vigilance of magiftrates, the
diligent attention of jurors, the approved excel-
lence of our criminal laws, and the due infliion
of adequate punifhments, could prevent the com~
miffion of crimes in this great and increafing
capital, Ifhould not hold in my hand fo long a
catalogue of terrible offences, which are believed
to have been committed within the laft fix
months by perfons under our jurifdiGtion ; of-
fences, which comprize nearly all, that can be
committed againft the publick juffice, tranquillity,
convenience,and trade, or againft the perfons, boufes
and property of individuals, in prote¢ting which
the publick is effentially interefted. To difcourfe

~at large on each of thofe heads, as they occur to
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me on infpecing the calendar, would certainly

be fuperfluous; but it would ill become me to

pafs them over in filence ; for the principles of

our criminal jurifprudence, and the cafes, in

which they are applied, may not be freth in

your memories ; and it cannot be reafonably ex-

pe&ted, that you fhould ftudy, as lawyers, the

reports and treatifes, however excellent, of
Keryne and HarLe, FosTer and Brack-

STONE, or the voluminous works, however ac-

curate, of modern compilers: I will take, there-

fore,a middle courfe, and confine myfelf to fhort

obfervations' on thofe crimes only, of which the

prifoners are fpecifically accufed, fo as to affift

your recollection, and guide your judgement in

finding or rejeting the feveral bills, that will,
I know, be prefented to you.

It gives me, in the firft place, inexpreflible
pain, to fee no fewer than four perfons cijarged
with fo abominable an offence as corrupt perjury,
or the fubornation of it ; and one of them, I ob-
ferve with horror, is an Armenian by birt'h, and,
in name, at leaft, a Chriflian: now, if all laws,
human and divine, if all religions, the many
falfe and the one true, be thus openly defied, we
muft abandon all hope of adminiftering juftice
perfectly ; and, as much as I blame fevere cor-
poral punithments, efpecially thofe which mu-
tilate the oﬂ'ender’s body, I muft recommend a

VOL. V. D '
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degree of feverity, if the wickednefs of manm
cannot be otherwife refirained. The cruel mu-
tilations, practifed by the native powers, are not
only fkocking to humanity, but wholly incon-
fiftent with the mildnefs of our fyftem ; nor do
they conduce even to the end propofed by them ;
fince it is the certainty, not the cruelty, of punifh-
ment, that can operate. on the fears of thefe,
who fear nothing elfe: the old Hindu courts,
- from a fanciful notion of punifhing the offend-
ing part, and depriving it of power to offend
any more, would have cut out the zongue of a
perjured man and amputated the 4and of a thief
or a forger; while the Mobammedan punifh-
ments, inflicted at this day in the Afiatick domi-
nions of Britain, are not lefs horrid, but have
lefs appearance of reafon. Happily we can fee
no fuch horrors in Ca/cutta; but, as our houfe of
corre<tion, either through neglet or through want
of Jaborious employment, would, I fear, bea houfe
of lazinefs, as tranfportation is out of the quef-
tion, and as the pillory alone would hardly be
_ thought fhameful to thofe, who have no fenfe
of thame, it will be advifable to indi¢t perjured
men on the ftatute of EL1zABETH ; fince, be-
fides imprifonment for {ix months, it inflicts, en
default of paying a confiderable fine, the punith-
ment of having both ears nasled to the pillory,
which, though painful at the time and perpe-
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_tually ignominious, neither cruelly mangles the

. human frame, nor deprives the offender,thould he

repent and be induftrious, of gaining a fubfiftence
by honeft labour. Such indi¢tments will be the
lefs exceptionable, becaufe, if any cafe. fhould
happen to be out of the ftatute, there may be a
conviftion, I prefume, and confequently a fen-
tence, as at common law.

Whatever be the caufe, I cannot buit believe,
fince it has been fworn before me by an Englifb-
man, who demanded fecurity for the peace, that
there are ftreets in this populous town, and one
efpecially near the Faujdir’s houfe, through
which it is extremely perilous for quiet men to ‘
pafs after funfet: they are inhabited, I am told,
bylow European tavern-keepers of all nations,
and one of them, STEFANo an Italian, will be
accufed before you of a violent aflault in his own
tavern, of which the probable confequence might
“have been the death of an unoffending man.
By the common law, which is always clearer and
generally wifer than any ftatute, the keepers of
taverns, who permit frequent diforders in them, .
. or harbour perfons of bad repute, may be indicted
and fined as for a common nujfance, and open
gaming-houfes are equally offenfive in the eye
of lJaw, as the haunts of profligate mifcreants and
a temptation to pernicious vices; yet both are
now {o numerous, that a peaceable native can

D 2
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hardly fleep without difturbance from brawls or
affrays, and dread of noQurnal robberies. Ve=
nerable fathers of families have lately complained
_to me with extreme anguifh, that their fons had
been ruined in, thofe feminaries of wickednefs;
yet fo relaxed are the principles even of the
richer natives, that actions have been brought
by an opulent Hindu for money advanced {olely
to fupport a common gaming-houfe, in the pro-
fits of which he had a confiderable fhare; and
the tranfaftion was avowed by him with as
much confidence, as if it had been perfeétly jufti-
“fiable by our laws and by his .own. From
whatever caufe thofe diforders proceed, whether
from -illicit gains accruing to unauthorized li-
cencers and prote&tors, or from wilful negli-
gence in the low fervants of thofe, who are in-
trufted with the office of high conftables, they
are -deftructive of individuals, injurious to the
publick, and deferving of your ferious invefti-
gation.

Cheats, of which two or three appear next in
.the calendar, are ufually reckoned offences
againft publick trade : to this head are alfo re-
ferred thofe deceitful pra&ices and artful con-
trivances, by which even a wary individual may
be defrauded of his money or goods; but you
will confider fome kind of artifice or device as
effential to the criminality of a fraud; fince a
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mere palpable falfehood, which no man of ordi-
nary underftanding would implicitly believe, and
an impofition by means of it, which any man of
ordinary prudence would have avoided, feems
no crime againft the publick, who cannot feel
themfelves injured, becaufe a fool happens to
fuffer by his folly. There is an offence, which
moft ferioufly affectsthe trade of the community,
and which the common law punifhed for that
reafon with fine and imprifonment ; I mean that -
of buying the whole of any commodity with a
defign to raife the price of it at the pleafure of the
buyer; fince, if that were allowed, the price of
commodities would entirely depend on the dif-
cretion of one or two wealthy individuals: it .
appears from an ancient record, that fo bafe
a defign is equally punifhable, whether any
of the commodity engrofled be a&ually re-
fold, or not; and a combination of feveral rich
men with {o bad a view would, I doubt not, be
held a mifdemefnor injurious to publick trade.
Reafon applies this principle to the engroffing
of rice and other graiz ; but good pelicy forbids
_the application of it in pracice, efpecially in
thefe Indian provinces; for if, in the time of a
mere dearth, fuch engroffers were punifhed and
their hoards diffipated, no reflource. would ordi-
narily be left againft future calamity, and a fe-
cond bad feafon might caufe all the horrors of a
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famine: but coined filver is 2 commodity of -a
lefs delicate nature; and, though the afual
quantity of it in Cz/cutta may have been reduced
" by various caufes, yet there is juft ground for a
fufpicion, that the artifices of feveral combined
and wealthy Sarrafs, or money-changers, have
raifed the difcount, on the exchange of go/d mobrs
for filver, to fo enormous a degree as to affe®
all commercial tranfaltions in Bengal. Now,
though it be difficult to give pofitive proof of
{uch intentions and combinations, yet, if legal evi-
dence of them be fairly obtained, the dread of
imprifonment would operate more forcibly on
the monied natives, efpecially the Hindus, than
the fear of a pecuniary mul& or of publick
cenfure.

" On the rules of law concerning bomicide, we
have unhappily had frequent occafions to deliver
our concurrent opinions; but, a fatal error feem-
ing ftill to prevail, that an actual intention to kill
is effential to the crime of murder, 1 will reca-
pitulate in few words the dofrine, on which
I formerly enlarged. When you have certain
evidence, that the perfon, who is faid to have
been killed, is really dead (for that fa& fhould
in the firft place be incontrovertibly proved) you
will confider,whether any 4 of the perfon ac-
~ cufed was either the caufe, or the occafion, of the
death; next, whether it was a ewfu/, or an un-
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lawful, a&, and, if legal in itfelf, whether it was
reafonable and moderate, or violent and cruel; if
#llegal, whether it was done in a fudden burft of
paffion and with a weapon unlikely to deftroy
life, or coolly and with apparent malignity of dif-
pofition ; for, in that cafe, if death enfue 'by an
a&, of which it might, though not actually in-
tended, be the probable confequence, the offence
will certainly be murder ; the eflence of which
is not merely a defign to. kill, but a depraved and
malignant beart evinced by the coolnefs of the
deed, or the da"nger of the inftrument ufed, or -
any other circumftances, by which malice may
plainly appear : you will too foon be called upon -
to apply thefe principles in a variety of cafes;
and it furely imports our honour as a great na=
tion, and becomes our charalter as juft men,
that whoever deprives another of life thould be
openly tried, and either acquitted or con-
demned by thofe laws, from which he would
have fought prote@ion, if he had himfelf been

- injured.

Several natives have been committed for dur~
glarious entries accompanied, in moft inftances,
with actual #bef? ; and, fince the petit jury may
in thofe cafes conviét of the larciny alone, if the
proof of a burglarious a& be deficient or doubtful,
it will be right, as in cafes of homicide; to find:
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your bills for the capital felony, when the evi-
dence before you fhall fairly fupport the charge ;
but on fimple burglary, that is, when the felo-
nious intent has not been executed, I muft offer
a few fhort obfervations. There are five ingre- -
dients in this offence, according to the five parts
of its well-known definition, and relating to the
circumftances of timz, place, breaking, entry, and
intent : the time muft be night; the place, a
dwelling-boufe, or parcel of it; the breaking, ei-
- ther with fome degree of force, or by fpecial im-
plication; the entry, with part of the body at
leaft, or with an inflrument ufed by it; and the
intent, to commit a felony. In refpe& of time
and intent the law is wvery frit?; rather lefs
ftri¢ as to the place; and £/ /efs, it thould feem,
~ as to the breaking and entry: now, in the cafe
* of HiEr1 and Sancar (whofe crime, if they
really be guilty, was highly aggravated by the
grofs violation of their duty as publick watch-
men) you will probably have no doubt in
regard to the time and place, and very little
as- to their intent, if you believe that they had
rubbed their faces and bodies with white pow-
der to look like Europeans ; but, as to the break-
ing and entry, there are fome doubts, which no-
thing but full evidence can remove. They were
caught, it has been fworn, on the ferrace of a
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" detached houfe inhabited by a Hindu, and built
in the fathion of Bengal; and it is now be-
lieved, that they began with climbing into a
{mall room, or recefs, communicating with a
private apartment, and ufed for the purpofes of
a water-clofet in a London-houfe, but enclofed
by a breaftwork of bricks, and open at the top,
the nature of the place in this climate not ad-
mitting, without extreme inconvenience and
even danger to the family, of fuch a covering as
would exclude freth air: the cornice over the
door of the apartment was broken, together with
part of the wall, either by accident in laying
hold of it, or by defign to facilitate the afcent on
the terrace, which was itfelf enclofed by a ba-
luftrade.  Although a terrace on a houfetop, in
the warm regions of 4fa, has been immemo-
rially confidered as an apartment of the houfe
both for converfation in the evening and for
flumber at night; although, like a varanda fur-
rounded by rails or parapets, it is as much en-
clofed as the natureand defign of it will allow ; and
although a no&urnal invafion either of a terrace
or a varanda, in a country where doors and win-
dows muft be left open night and day, would occa-.
fion terror and generally be punifhed with inftant
death, if the aflailed were better armed than the
affailant ; yet, in favour of life, it may forcibly
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be urged, that the penal law of England ought
not to be extended, by mere argument and ana-
logy, to varandas and terraces; but whether the
place, which has been defcribed, was a¢tually a
room in the houfe,and whether the prifoners broke
and entered it with a felonious intent, will beft
be determined by the petit jury; while the court
will confider, whether an entry by night into
fuch a place and with fuch a defign bc not as
burglarious in the eye of our law as a mere de-
fcent by a chimney in England. As to the de-
fence of the two watchmen, that they were only
difcharging their duty, inftead of violating it, the
law will never fuffer itfelf to be infulted by fuch
pretences ; and, if it be proved, that Visunu-
RAM, (who attempted by the authority of the
Company’s badge to procure the releafe of his
fon-in-law and the aflociate, and even gave rea-
fon by his menaces to believe, that he meant to
refcue them), knew of the felonious defign, you
will confider him as an acceflory afrer thefa&t;
or, as a principal in it, if he was conftru&ively
prefent by keeping guard near the houfe, while
they broke and entered it. On this occafion I
impute no blame to the two gentlemen, who a&
as high conftables in Calcutta, except that they
do not feem to have taken, as they certainly
fhould have done, from the low natives, whom *
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they employ, fufficient fecurity for their good
behaviour and for the faithful difcharge of their
- duty.

‘The Armenian, whom I mentioned underthe
head of perjury, being alfo charged with having
Jorged the bond, to the due execution of which
he pofitively fwore after ftrong and repeated
warnings by an interpreter of his own nation,the -
great queftion again rifes, ¢ Whether the mo-
¢ dern ftatute, which makes forgery capital, ex-
¢ tend, or not, to thefe Indian territories.”” On
the fulleft confideration, I think the negative
fupported by ftronger reafons than the affirma-
tive: the ftatute in queftion feems to have been
made on the fpur of the time ; its principal ob- -
je€t was to fupport the paper-credit of England,
which had juft before been affeCted by forgeries
of bank-notes; and it contains expreflions, which
feem to indicate a local operation ; the punifh-
ment, which it infli@ts, goes beyond the law of"
nature, and the Britifb laws appear to have been
introduced into India by a charter preceding the -
ftatute, fo far at leaft as to bring this country
within the general rule. Neverthelefs, I ftill
 think the queftion debatable: I fee it, as 1lately
told the fenior judge, who agrees with me, rather
with the light of the rifing, than with that of
the meridian, fun; and the learned argument of

)
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the judge, who differs from us, has rendered '
the point fufficiently doubtful, to make me with
for a decifion of it by the higheft authority at
~ the fountain-head of juftice: yet the reafons
urged on the oppofite fide fo far turn the fcale,
as to juftify me in recommending an indiGtment
on the ftatute of ErizaBrra, efpecially as a
conviGtion on the modern ftatute would not at
prefent be followed by execution; and if the
perfon convicted fhould fubmit to a long im-
prifonment rather than exercife the power,
which would be given him, of appealing to
the king in council, it might end in his efcap-
ing any punifhment, or in his being punifhed
capitally at fo diftant a time, that the offence
might be forgotten by the publick, and the
great obje& of all penal ftatutes wholly fruf-
trated. '
Whenever it fhall be my turn to addrefs you,
gentlemen, I will never defift from recommend-
ing to your ferious attention the ftate of the
gaol ; the condition of the prifoners; the con-
du& of the gaoler and his fervants, The faci-
lity of efcaping from it has, I prefume, fince
your memorial to the government on that fub-
je&, been wholly or nearly removed ; but, even
if the conftru@ion of the prifon fhould render
efcapes eafy, that would be a reafon for the.
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fheriff and his officers to increafe their vigilance
in proportion to its neceflity, inftead of abating
their diligence by violating pofitive law: now I
hold it a violation of pofitive law to hamper
any prifoners with irons before convition, un-
lefs they behave in an unruly manner, or by
fome attempt or overt a& induce a juft fufpicion
of their intention to efcape ; nor ought any dif-
cretionary power to be left to fuch perfons, as '
muft have the care of gaols, who are always men .
without education, and might eafily be tempted
to fet a price on light fetters, or on a total ex-
emption from them.

I conclude with obferving, that, as three
or four magiftrates cannot poflibly fecure the
peace of this important capital, fo it is mo-
rally impoffible, that all the petty offences
committed in it from day to day can be legally
and f{peedily punithed, with due terror to
other offenders, while two feflions only are
holden in each year; and with exprefling my
firm perfuafion, that, if any legiflative pro-
vifion fhould increafe your trouble as grand
jury-men, and that of the gentlemen, who
ferve on petit juries, you will all remember,
that a degree of trouble is the price, which
we pay for our common liberty ; and that our
common liberty, for which no price would
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be dear, will then only fall, when our cone
ftitutional mode of trial fhall be fuperfeded
by fummary jurifditions, but will totter, when
Englibmen of education and property fhall
ceafe, through their love of eafe, to fhow by
their perfonal exertions a warm alacrity for the
fupport of it. ‘



CHARGE

GRAND JURT,

AT CALCUTTA; JUNE 10, 1790.

GENTLEMEN,

I CANNOT have the pleafure, which I ex-
pected, of informing you, that few prifoners are
named in the calendar : fewer, indeed, appear
in it, than we “have lately feen at our feflions;
and among the offences with which they are
charged, I perceive none, that feem to call for
particular notice; none, that can here prove ca-
pital, except a cafe or two of felonious homicide
and three or four of burglarious entries, on
which I fhall incidentally touch; and there cer-
tainly are none, on the nature and degrees of
which you have not, on former occafions, re-
_ceived ample inftru@ion from charges delivered
by my brethren or by myfelf. It might therefore
feem, that no materials occur for a charge at the
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opening of the prefent feflion, and that it might
be fufficient to difmifs you, with declaring my
perfe& confidence in your vigilant attention to
the whole extent of your duty ; but, finceit has
been ufual to detain you a fhort time with the -
formal difcourfe, I take this opportunity of do-
ing that, which has not, I believe, been any
where done in any difcourfe either fpoken or
written, and which you will find, I am perfuad-
ed, neither ufelefs nor unacceptable: having no
diflike to novelty, when utility accompanies it, I
propofe to give you a concife, but, as far as I am
able, a perfpicuous, comment on the general
form of the Oath, which you have taken, and on
every material word, which occurs in it; nor
will you imagine, that it is too clear to need il-
luftration, when I aflure you, that I did not my-
felf underftand it entirely, till I had very atten-
tively read and very fully confidered it; and that
parts of it have appeared ambiguous to grand
juries themfelves, I know from the queftions
which have occafionally been put by them to
the court, and often privately to me by fome of
them, who were my intimate friends. You will
not -hear from me any common topicks on the
fan&ion of oaths, which to men of education
and principle would be needlefs and unbecom-
ing; nor any difplay of antiquarian literature,
which would here be idly oftentatious; nor
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any fubtil and abftrufe do&rines, which my fub-
je& will by no means require ; nor any exhort-
ation to the confcientious difcharge of your of-
fice, which would, I know, be fuperfluous: it
has truly, indeed, been faid, that ¢ He, who
¢ admonifhes another to do that which the other
¢ aCtually does, rather commends than exhorts,
“ and only conveys applaufe in the form of an
¢ admonition ;” but I wifh to avoid addrefling
you perfonally: I fhall fpeak to you as to a
grand inqueft in the abftra&, and offer fuch rules
‘as may be applied to practice by all, who fhall
at any time ferve their country in the charac-
ter, which you now fuftain. It is not as a ca-
{uift, a metaphyfician, or an antiquary, but asa
" lawyer merely, that I fhall explain the true fenfe
of your oath, at leaft as I underftand it; and I
begin with a ruling principle, univerfally ad-
mitted, which you may confider as a key to the
whole form, and which to fome parts of it will
be clearly and forcibly applied.

The intention of that power, which impofes
an oath, is the fole interpreter of its meaning,
the guide of thofe, who take it, and the meafure
of theirduty. Now, fince your oath is impofed
by the law, the intent of the law muft be the
pole-ftar, by which you are to direct your
courfe. Your obligation in confcience depends,
it is true, on your fincere opinion of that intent;.

VOL.V. E
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but, fince the intention of the law is frequently
fo deep as to elude a fuperficial view, you are
bound in confcience to examine it minutely, and
to feek affiftance from thofe, whofe office it is
to difcover and to declare it. From the imperfec-
tion of all human things, it is not always pof-
“fible to avoid ambiguity of language; and the
intention of the law may fometimes be larger,
fometimes narrower, than the verbal expreffion.
‘Of an intention more extenfive than the words I
will give you one ftrong example: we take a
prefcribed oath, as judges, that ¢ we will to the
“ beft of our knowledge, fkill, and judgment,
“ duly and juftly execute our offices, and impar-
« tially adminifter juftice in every caufe, matter,
* or thing, which fhall come before us.” To
act duly, juftly, and impartially feems no more
than what is required of Arbitrators, and might
be thought confiftent with judgments given ac-
cording to eur own opinions. of what is juft and
right, or, in other words, according to our honeft
difcretion ; the very mode of judging, which,
from a wife diftruft of human integrity, it is the
chief ufe of eftablifhed law to preclude; and,
fince the conftitutional, or publick, law, of which
“we know the intent, was the impofer of our
ocath, we interpret it conformably to that intent,
and hold ourfelves bound, on queftions of faé7, to
give zrue judgments according to the evidence, and,
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- on queftions merely /egal, to decide according to
Jaw ; even though, as men, we may in particular

 gafes think the law too auftere or too narrow,
and may wifh it changed by the only power that
can change it; for we are to declare the law,
not to make it. That the intent may not be lefs
extenfive than the popular fenfe of the words
ufed, we fhall {fee in your oath, when we come
to the application of this introdu&tory maxim.

" Your oath, as you may have obferved, is a
fingle period confifting of four members or di-
vifions; and it is a period correily fo called, or
in the form, as it were, of a circle; the awful
phrafe at the conclufion being manifeftly con-
nected in fenfe with the beginning of it: “ So
“ may GOD help you, as you fhall dulyperform
¢ the promifes, which you call on him to atteft,
“ and which are diftin@tly enumerated.” The
phrafe, which makes the whole period cond;-
tional (for it is not smperative, as the firft words
of each divifion might feem to imply) is placed at
the end, for the purpofe of your kifling the gofpel,
‘as foon as the name of GOD has been. pro«
nounced, and thus making the whole oath your
own, though it has only been read to you by the
officer. I called it an awful phrafe,becaufe,
though in form it invokes the fupreme being as
a defender, yet by implication it addrefles Him
as an avenger; and, though it openly exprefles

E2 :
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a benedicion, yet it virtually implies an impres
cation ; the expreflion could not be full, without
raifing too violent and too painful an image;
and filence, on this occafion as on many others,
is more fublime than the ftrongeft eloquence.
The period thus conneted has this apparent
meaning ! “ May the divine aid be granted to
“ you, if the promifes now made be performed 3
“ and withdrawn, if they be violated !” than
which a fublimer idea could not enter the mind
of man; fince it is a clear dedu&ion of reafon,
that the bare fufpenfion of the divine energy but
for a moment would caufe the inftantaneous dif-
folution of all worlds, and the tumultuous ex-
tintion of all, who inhabit them. You will
readily believe, that I difclaim all idea even of
the poffibility, that you thould knowingly violate
fuch promifes ; but (left any part of my fubjeét
fhould pafs unnoticed) it is proper to obferves
~ that a diftin@ion has been taken in the fe-
cular or external ferum; which the internal, or
that of conicience, could never have made,
between an oath, which is gffertive, and relates
to fome fa&, paft or prefent, and an oath, which
is promiffory, and relates to.fome future a&.
A narrownefs, perhaps, in the old definition
of  perjury gave rile to the opinion, that it
can only be committed in a legal fenfe by a falfe
denial or by a falfe affertion; but it muft furely
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appear firange, that, when half the bufinefs of
our civil courts confifts in enforcing the per-
formance of promifes or giving damages far the
breach of them, our criminal courts thould think
it lefs than perjury to violate in any cafe, either
by word or deed, a promife confirmed by the
ftrongeft and holieft of fané&ions: reafon furely
dittates, that perjury may be committed both 7
the a& of fwearing by a falfe affertion, and after
the a& by wilfully violating in any r¢fpeé? an
oath previoufly taken; and the confciences of
- men ought not to be enfnared by fubtil diftinc-.
tions without any fubftantial difference. On
this point, however, I need not infift; and I
only mentioned it, becaufe it applies to the prin-
cipal verbs in the four divifions of your oath, on
which I now proceed to enlarge.

The firft condition is, that ¢ you fhall dili-
¢¢ gently inquire, and make true prefentment, of
% all fuch matters and things, as fhall here be
“ given you in charge, or otherwife come to
“ your knowledge touching this prefent fervice.””
Inguiry, or fearch and examination, is a word
completely underftood in its popular fenfe; but
it is here ufed with technical propriety, fince
you are called snguirors by fome old writers, and -
the grand ingue/t by many of the moderns; and
in this fentence the ufe of it'is the more proper,
becaufe it not only comprehends the examima-
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tion of witnefles ca bills prefented to you by
third perfons, but alfo the inveffigation of thofe
matters, which may have attra&ted your notice
without the intervention of profecutors, and
which you may yourfelves prefent to the court,
after bills have been prepared at your requeft.
With a fimilar defign of including both modes,
the word prefentment {as the refult of your in-
quiry) immediately follows; fince that word,
which is very comprehenfive, extends to ndi-
" ments by private individuals in the name of the
king, and to thofe, which are commonly diftin-
guithed as prefentments by the grand jury.

What the law underftands by #ruxe, we fhall
prefently fee, when we come to the fourth and
laft member of the period ; but it is of great
importance to explain the legal meaning of di/i-
gence; and Tam clearly of opinion, that it means
in your cafe, the fame degree of care and in-
duftry, that each of you would feverally apply
to his own temporal affairs, or all of you col-
leGively to fuch worldly interefts as might
jointly concern you. I aflume with confi-
dence, that all fubje@s of the fame dominion are
engaged to one another by an implied contraé? ;
a principle equally clear and ufeful, and leading
to conclufions of the higheft moment in morality
and politicks. Some writers on ethicks, who have
been taught, that popularprinciples are not the way
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to preferment, deny it; and, after deriding the
notion of a contra& without a name, challenge
~us to produce a well-known forenfiek name for
the Jfocial contraét ; but not to urge, that many
valid and ufeful contralls are zmominate, the
very name, which they call for, is comprized
in the epithet, which they ufe: it is the con-
tra@ of fociety or partnerfbip, differing only in
extent, but not in kind, from the civil and pri-
vate aflociation univerfally known and pracifed.
Now, fince a partner both receives and confers
a benefit, fuch diligence is required of Him, as he
would ufe in his own concerns, and the fame
diligence is demanded of you for a fimilar rea-
fon; not lefs, becaufe you are benefited by the
laws of your country, under which you aét, and
natural equity prefcribes, that every benefit
thould have an adequate return; not more, be-
caufe, at the fame time, you confer a benefit,
and natural equity forbids, that a benefit
thould be burdenfome to thofe who confer it.
Our law, which approximates to the perfec-
tion of reafon, impofes no burden, that is un-
reafonable ; and, if any of you doubt in parti-
- cular cafes (as fome in your fituation have
naturally deubted) what ought to be the
meafure of your care and attendance, you
need only afk your own hearts, what degree
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of them are due to your private affairs of im-
portance.

Next confe the fubjeéts of your inquiry and
prefentments under two heads; firft, fuch as
may be given you in charge ; and, fecondly, fuch
as may come to your knowledge independently
of the charge, but relating to the prefent bufinefs,
that is, to the legal redrefs of all publick wrongs,
or the adminiftration of criminal juftice. Inold
times it was ufual, for all the articles of inquiry
to be read at fome length as part of the charge,
after a general exhortation by the judge; and,
if that mode had continued, the latter part of this
divifion, as included in the former, would have
been fuperfluous; whence we may infer, that
the prefent form of your oath is not df the higheft
antiquity, though the following member of it
be certainly very ancient, and the fubftance of
the whole may be traced back to the time of the
Saxon princes. )

Of the fecond condition, that you fhall keep
Secret the king's counfel, your own, and that of your
fellows, the meaning might have been exprefled
with more perfpicuity. To declare at an im-
proper time, and in an unfit place, what perfons
have been indi¢ted, might give traitors, confpi-
rators, and other great offenders an opportunity
" of abfconding, before they could be apprehended,



CHARGE TO THE GRAND JURY. - 57

or impel them perhaps to firike fome defperate
blow; and fuch a premature difclofure might
defeat the purpofes of the law. It appears from
the book of A/fifes, that in the reign of EDwaARrD
the Third a grand juror was indicted as a felon
for fuch a difcovery, but, as he was acquitted,
the law remained undecided; and, though
juftice SHARDELOW declared, that in the opinion
of fome judges, a difcovery by an indictor might
be treafon (meaning, I prefume, where a frastor
had been indiced, and the grand juror intended
- to facilitate his efcape) yet the wifeft judges in
latter times have exploded and refuted the doc-
trine in GEORGE’s cafe, and hold fuch a difco-
very.to be merely a great mifprifion accompanied
with the guilt of perjury. The counfel or pur-
pofe of the king is formally comprifed in every
. profecution: it becomes in part your counfel,
when you have unanimoufly concurred in find-
ing the bill; and, when it has been found by a
majority of your whole number, it is their
counfel, which the diffentient muft not difclofe ;
for a grand juror, therefore, to reveal either his
own ats and opinions, or thofe of his fellows,
might have an effe& equally dangerous; and,
though the generality of your promife might, if -
its principal fcope only were confidered, be re-
frained to particular cafes, yet it is the fafer way
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in all cafes, to maintain an impenetrable referve
on all bufinefs begun or concluded, that is, on’
the form of the indi®ment, the evidence in fup-
port of it, and the fa& of its being found or re-
je&ed ; except when you bring in your bills or
have occafion to confult the court.

Thirdly, you implore the divine help on con-
dition, that you prefent no perfon from batred,
malice, or ill will, nor leave any thing unprefented
from fear, favour, or affeciion. Thefe words
are a paraphrafe on a ftronger and more elegant
form preferved in the law of ETHELRED, by
which the grand inqueft were compelled to
fwear, that zbey would accufe none, whom they be-
lieved innocent, nor conceal any, whom tbey thought
guilty. 'To be free from partial affeCtions and
preconceived opinions, from refentment and
from regard, from all prepoffeflions that might
incline you to reje& bills, or to find them true,
is a duty common to all who are concerned in
the adminiftration of juftice ; and though dif~
ferent motives are enumerated by way of ex-
ample, 'yet the plain intent of the whole fentence
is, that, from no motive whatfoever, neither from
the darker paffions of envy or wrath, nor from the
amiable affetions of compaffion and benig;rnity,
fhall you bring the guiltlefs into trouble, nor
fcreen probable guilt from a full and impartial
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trial.  You will remember and emulate on this
occafion the fublime attributes of your guide,
the Law, which cannot be more ftrongly ex-
prefled, than in the manly diction of the high-
minded and eloquent ALGERNON SIDNEY:
« The good of a people ought tobe fixed on a
“ more folid foundation than' the flu¢tuating
“ will or fallible underftanding of one or a few:
¢ for this reafon law is eftablifhed, which no
¢ paflion can difturb. It is void of defire and
¢ fear, of luftand anger ; it is pure difpaflionate.
* mind ; written reafon, retaining fome mea-
¢ fure of the divine perfettion: it enjoins
“ not that, which pleafes a weak, frail man,
“ but, without any regard to perfons, com-
“ mands what is good, and punithes evil in
« all, whether noble or bafe, rich' or poor,
“ high or low: it is deaf, inexorable, in-
¢t flexible.” ,

The preceding member of the period contain~
ing a megative condition, you are laftly prefent- .
ed with it in pofitive form ; that you fhall prefent
all things (not partially, but) zruly as they come
to your knowledge, according to the beft of your un-
derfianding. Here we return to the phrafe, with
which we began, of a #rue prefentment which
you are bound to make, of all things relating to
the bufinefs of the feflion, as truly as you are
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enabled to make it, according to fuch evidence
as you have before you, and by fuch an exertion
of your intelle(tual powers, as all fenfible men
would apply to their own concerns ; for fo the
_ law interprets in your cafe the fuperlative Jef2,
not meaning, as in our, (for reafons not appli-
cable to your) that painful and intenfe applica-
tion of mind, with which a mathematician folves
the moft abftrufe problem, or a judge decides
the moft intricate caufe. The only remaining’
doult is, what the law means by a zrue prefent-
ment ; for what the law means, muft be the rule
of our interpretation, and the meafure of your
duty. Sir MaTTHEW HALE, whom I always
name with applaufe, was of cpinion, that if pro-
bable evidence be given for ‘the king, the grand
inqueft ought to find the bill z7ue; for it is but
an accufation, that is, the denunciation of a per-
fon, who, as they verily. believe, ought to be
tried : this opinion has been attacked with fome
watmth ; becaufe the grand jury are {fworn, it is
faid, to prefent the whole truth, and, it is added
‘erroncoully, nothing but the truth, and ought,
therefore, to have zbe_fame perfuafion, that an in-
ditment is true, with the petit jury, who take
the fame oath. I conceive the opinion of that
great judge to be, if we rightly underftand it,
confonant to law. He could not mean a remote
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and light probability, or flender furmife, ‘but
ufed the word probable, in a ftrong and impha-
tical fenfe, for an approximation to the truth as |
far as the grand jury can fafely affert it. Pro-
bability has many fhades or degrees, from the
~weakeft, which borders on negation;” to the
ftrongeft, which touches the confines of cer-
tainty; and he ufes the pofitive degree sntenfively,
as the word diligent is ufed by the Roman law-
yers: that you, who hear only one fide, fhould
have tbe fame perfuafion with the petit jury,
who hear both fides, is impoffible; and the law
requires no impoffibility. Nor is the word zrue
invariably oppofed to falfe, but often, both in
popular and technical language, means corred? or
eralt, faithful or juft : a verdit is frue, when it
is exaclly conformable to the evidence, though
many fuch verdi&@s have proved, in a ftri&t and
logical fenfe, unhappily falfe. To prevent mif-
takes the word is qualified, in the oath of petit
jurors, by the phrafe according to the evidence,
and in yours by the words as zbe things fball come .
to your knowledge. The law intends generally,
that the guilty fhall be punifhed and the inno-
cent juftified, but particularly, that you, gentle-
men, fhould find on good grounds a juft' accu-
{ation, and that the petit jury, having heard both
accufation and defence, fhould weigh the whole
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evidence and give their verdif?, or true faying,
according to the preponderant fcale. LAMBARD
applies the word verd:é# to an indi¢tment, be-
caufe it is true, as far as evidence on one fide
can eftablith the truth. The refult of my rea-
foning is, that you fhould be perfuaded, as far as
you have knowledge, that the accufation is juft,
- and the bill true in fubfflance. As to mere form,
it is not the intention of the law, that you fhould
- precifely afcertain the truth of it: for inftance, the
offence muft be laid on a certain day before the
{eflion, which is one day in law ; but on what
particular day is of no confequence ; and what
the law pronounces immaterial, cannot be ma-
terial in confcience of which the law, as we have
cftablithed, is the guide. Again; the law fup-
pofes, that atrocious offenders muft have aban-
doned the fear of Gobp ; yet a wretch, who had
abandoned every thing elfe, confeffed before his
execution in the north of England, that, in the
very moment before he murdered a {leeping
-man, he meditated on the awfulnefs of the di-
vine Majefty, and implored on his knees a deli-
verance from temptation : had fuch a mixture
of religion and wickednefs been proved before
the grand inqueft, they would not furely have
thought themfelves bound by their oath, to put a
-negative on the formal phrafe in the indi¢tment.
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Let us now return to the calendar: when you
find a bill for murder or burglary, as a regard
for publick juftice, and a tendernefs for the
party accufed, may in many cafes require, you
conform to the intention of the law, and are not
underftood to affert the abfolute verity, but to
prefer a juft accufation ; leaving the petit jury,
with the affiftance of the court, to afcertain the
precife degree of guilt; for it is neither con-
fitent with the firi@ juftice of the law, that
a great offence fhould be ftifled, nor with
its provident benignity, that a man who muft
be acquitted and difcharged if his cafe be
found fpecially, fhould be liable many years
afterwards, when all his witnefles may be
dead, to an indi@ment for a capital crime.
Neverthelefs, if you believe on the evidence
for the profecution, that there was no ma-
lice, or that any one ingredient of burglary
was out of the cafe, you are at liberty, no
doubt, to rejet the bills, and to call for
others more agreeable to the truth ; or, if you
think the witnefles unworthy of credit, or
their tale undeferving of belief, you may re-
je&t them altogether; but though in moft
cafes you have a difcretion, which the fe-
crecy of your deliberations and refolves na-
turally encourages, - yet you will remember,
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that it muft be a confcientious and legal dif~
cretion ; like perfe&t hiftorians, you will not
fear to fay any thing that is true, nor dare
to fay any thing that is falfe ; but will fo a&
in every part of your duty, that the inno-
cent may approach the tribunal without ap-
prehenfion of danger, and the guilty leave it
without complaining of injuftice.



CHARGE
GRAND JURY,

AT CALCUTTA, DELIVERED JUNE 9, 1793,

GENTLEMEN OF THE GRAND INQUEST,

Ir any point of criminal law, a full difcufe
fion of which might ferve to guide you in
finding or reje&ting bills, or in defiring new
ones to be prepared, either arofe from facts
within my private knowledge or could be col- -
leGted from this calendar, you would not find
me relu@ant, merely for the fake of faving my "
own trouble or your time, in enlarging on it
copioufly to the beft of my abilities; but no
fuch point really occurs. There. are only two
commitments by myfelf, and thofe in cafes
of fo little moment, (though it was impoffible
to pafs them over without notice) that I had
no doubt of bail being given by the parties
committed; and, as to the treatment of prifoners
" VOL. V. : F
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before convittion, (a fubje&, which I always
had much at heart] I have the pleafure of be-’
lieving, that the keeper of the prifon is fully ap-
~ prized of his duty on that head, and would on no
account apply any rigorous mode of confinement
to perfons, whom the law prefumes innocent
and only detains for a fair trial, unlefs they fhould
-prove intractable and riotous, or had attempted
an efcape. As to the calendar, it fpecifies only
twenty-fix new commitments, the other perfons
named in it having been indi&ed at a former
feflion ; and of that number, three are cafes of
homicide; two, of perjury; and one, of robbery ;
befides which there are feveral aggravated af-
faults, grand larcinies, and cheats or criminal
frauds ; offences, ‘'on which the law (as far as
you are -concerned in knowing it) is cither
fo clear in itfelf, or has been made fo clear
by concurrent opinions delivered from this
bench, that it would at prefent be fuper-
fluous to expatiate on it: the reft are petit
larcinies, common affaults, and inferiour mifde-
meansrs; the comparative number of which
in this calendar fuggefts one topick, which
I will very fhortly difcufs; requefting you
to be affured, that I intend no difrefpe@ to
any one living, even if my opinion fhould
differ (which I do not know) from that of
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6thers prefent or abfent: much lefs do T
mean to0 infinuate, that you can fail to pay
the utmoft attention even to the moft tri-
vial cafes, that can be brought before you;
but, fince the topick feems to me of great
confequerice, I fhall enter upon it with-
- out referve; not imperioufly obtruding my
judgement on yours, but calmly reafoning
with you, as a man, who loves his coun-
try, fhould reafon with men, who equally
fove it.

“This then is the point, which I engage to
maintain : that no penal cafe, how infignificant
foever in itfelf, is below the ferious attention of a
grand inqueft, who cannot but fet a juft value
on our imcomparable mode of trial by jury;
becaufe, if they once convince the publick, that
they think flight offences below their notice,
the neceffities of that publick, to-whom a num-
ber of {mall crimes are a great evil, will oblige
them to with for fummary jurifdi®ions; and
every fummary jurifdiction is a flur on trials by
jury, and confequently a ftep towards eftablifh~

ing arbitrary power.

Itis agreed by all, who have coolly and impar-
4ially ftudied our noble conflitution,as declared by
many ftatutes from the great charter to the bill
of rights, all which, you know, are ’folemh re-

r2
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cognitions of our ancient publick law, that three
peculiar advantages are conferred by that facred
law on the people of England, or on all fubjects,
who are not noble, but may, if they pleafe, be inde-
pendent ; firft, a diftin& unalienable third fhare
of the legiflative power ; next, a right, coupled
with a duty, of keeping and ufing arms for the
defence of their perfons and habitations, as well
as of their feveral counties, when the fheriffs
thall call for their aid; thirdly, the right of being
tried, when impleaded or accufed, by their
equals freely chofen, inftead of appointed offi-
cers, to whom they cannot except. Now,
fhould the time ever come (may it long,
very long, be averted!) when the fervants
of the crown, through the blanditfhments of
that patronage, with which they are ufually in-
trufted, fhall obtain over both legiflative houfes
an influence limited only by their prudence in
exerting it; and fhould the day ever come
(which to me would feem no lefs difgraceful)
when the counties of England fhall be wholly
unable to defend themfelves againft riots, in-
furreGions, or invafions, without the fupport
~ of a ftanding army, you muft be fenfible, that,
in thofe events, the trial by jury would be the
only anchor left, that could preferve our cone
* flitution from total fhipwreck. Great then
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muft be the importance of encouraging and
cherithing to the utmoft a mode of trial fo
truly ineftimable ; and you will allow me here
fo recite a paffage from Sir MATTHEW HALE,
of whofe charader, taking it all in all, we
may very juftly fay, that it has never been
equalled: “ I have feen, fays that experienced
¢ and virtuous man, I have feen arbitrary
¢ praltice ftill.go from one thing to another:
“ the fines upon grand inquefts began: then they
¢ fet fines upon the petit juries for not finding
 according to the dire&ions of the court; af-
« terwards the judges proceeded to fine jurors
“ in civil caufes, if they gave not a verdi& ac-
¢ cording to direCtion even in points of fa&.”
The inftance given by him is very ftrong; but it
is the principle, which I apply; and we may
thence infer, that, if any acknowledged fub-
je&s of Britain (for a different faith or com-
plexion can make no difference in juftice and
right) fhall be tried, convicted, and punifhed
by a fummary jurifdi®ion, however conftituted,
© for petit larcinies, breaches of the peace, and
other ms fdemeanar.r, and all offences inferiour to
ffelony, it will be a fubfequent ftep to try them
for grand larciny and for all felonies within the
benefit of clergy; after which the tranfition
to felonies without that benefit will not be -

~
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‘more abrupt than the third ftride, which had
aually come to the knowledge of the learned:
and excellent judge, whom I always name with
honour and cite with confidence. The pro-
grefs “of arbitrary power is' commonly flow at
firft, and imperceptible to all but the vigilant,
like the creeping of ‘a tiger at night in a brake
and it ‘behoves us, by all decent and legal
means, to guard pofterity againft that ultimate
fpring, from'which nothing lefs then the doubt-
ful ‘horrours - of civil war might be able te pro-
te€t them. ‘ '

The convenience, indeed, of fummary jurifdic-
tions I am ready to admit; but it might be ftill
more convenient to part with other conftitutional
rights, ‘which are attended with troublefome
duties; and we muft always remember “what
has often been faid, that fome inconvenience
and trouble are the price, which free men
muft neceflarily pay for their freedom. To
conclude: though all, who hear me, have, I
am perfuaded, the fame generous f{entiments
with myfelf on this point, yet I was defircus
of imprefling it forcibly on your minds; for,
fhould our numerous fellow-fubje&s, who
will, 1 truft, revifit " their common country,
carry back with them an indifference, con-
tratted at this diftance from it, to'the prin-
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ciples of its publick law, fome future age (per-
haps an age not very diftant) may have juft oc-
cafion to exclaim: ¢ It had been happy for us,
“if a Britifb dominion had never been efta-
*¢ blithed in Afpa.”
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THE PREFACE

IT is a maxim in the fcience of legiflation and
- government, that Laws are of no avail without
manners, or, to explain the fentence more fully,
that the beft intended legiflative provifions
- would have no beneficial effe@ even at firft, and
none at all in a fhort courfe of time, unlefs they
were congenial to the difpofition and habits, to
the religious prejudices, and approved immemo-
rial ufages, of the people, for whom they were
enalted; efpecially if that people univerfally
and fincerely believed, that all their ancient
ufages and eftablifhed rules of condu& had the
fanction of an a&ual revelatien from heaven:
the'legiﬂature of Britain having thown, in com-
pliance with this maxim, an intention to leave the
natives of thefe Indiin provinces in pofleffion of
their own Laws, at leaft on the titles of contraéis
and snberitances, we may humbly prefume, that
all future provifions, for the adminiftration of
juftice and government in India, will be con-
formable, as far as the natives are affeted
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by them, to the manners and opinions of the
natives themfelves; an obje&, which cannot
poflibly be attained, until thofe manners and
opinions can be fully and accurately known.
Thefe confiderations, and a few others more
immediately within my province, were my prin-
ctpal motives for withing to know, and have
induced me at length to publifh, that fyftem of
duties, religious and civil, and of law in all its
branches, .which the Hindus firmly believe to
have been promulged in the beginning of
time by Menv, fon or grandfon of BRanMA';
or, in.plain language, the firft of created beings,
and not the oldeft only, but the holieft, of legif-
Jators; a fyftem fo comprehenfive and fo mi-
nutely exad®, that it may be confidered as the
Infiitutes of Hindu Law, preparatory to the co-
pious Digeft, which has lately been compiled by
Pandiis of eminent learning, and introdu&ory
perhaps to a Code, which may fupply the many
natural defe@ts in the old jurifprudence of this
country, and, without any deviation from its
principles, accommodate it juftly to the im-
provements of a commercial age.

.We are loft in an inextricable labyrinth of
imaginary aftronomical cycles, Yugas, Mabd-
yugas, Calpas, and Menwantaras, in attempting
to calculate the time, when the firft MENuv, ac-
;:ording to the Brabmens, gaverned 'this world,
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and became the progenitor of mankind, who
from him are called Mdnavdb; nor can we, fo
clouded are the old hiftory and chronology of
India with fables and allegories, afcertain the
precife age, when the work, now prefented to the
Publick, was actually compofed :-but we are in
poffeffion of fome evidence) partly extrinfick and
partly internal, that it is really one of the oldeft
-compofitionsexifting: Fromatextof PARA'sARA,
difcovered by Mr. DaAvis, it appears, that the
vernal equinox had gone back from the fenth
degree of Bharant to the firft of Afwini, -or
twenty-three degrees and twenty minutes, between
the days of that Indian philofopher, and’ the
year of our Lord 499, when it coincided
with the origin of the Hindu ecliptick ; fo that
Para’sarA probably flourithed near the clofe
of the twelftb century before CHRIST: now
PARrA’SARA was the grandfon of another fage,
‘named VasisHT HA, who is often mentioned
in the laws of MENU, and once as contemporary
with the divine BHRIGU himf{elf; but the charac-
ter of BHRricU, and the whole dramatical ar-
rangement of the book before us, are clearly
fidtitious and ornamental, with a defign, too
sommon among ancient lawgivers, of ftamping
- authority on the work by the introduétion of
{upernatural perfonages, though VasisHT’HA
may have lived many generations before the ace
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tual writer of it; who names him, indeed, in one
or two places as a philofopher in an earlier pe-
riod. - The ftyle, however, and metre of this
work (which there is not the {malleft reafon to
think affeCtedly obfolete) are widely different
from the language and metrical rules of Ca'L1~
pA’s, who unqueftionably wrote before the be-
ginning of our era ; and the dialet of MeNU is
even obferved in many paflages to refemble that
of the Véda, particularly in a departure from the
more modern grammatical forms; whence it
muft at firft view feem very probable, that the
Jaws, now brought to light, were confiderably
older than thofe of Soron or even of LyCur-
'GUs, although the promulgation of them, before
they were reduced to writing, might have been
coeval with the firft monarchies eéftablifhed in
" Egypt or Afia: but, having had the fingular
good fortune to procure ancient copies of eleven
Upanifbads with a very perfpicuous comment,
1 am enabled to fix with more exa&nefs the pro-
bable age of the work before us,and even to limit -
its higheft poffible age, by a mode of reafoning;
which may be thought new, but will be found,
I perfuade myfelf, fatisfactory; if the Publick
1hall on this occafion give me credit for a few
very curious fa@s, which, though capable of
ftri proof, can at prefent be only afferted. The
Sanfcrit of the three firft Védas (I need not here



THE PREFACE. \ 75’

{peak of the fourth,) that of the Ménava Dberma’
Sdftra, and that of the Purdnas, differ from each
other in pretty exa& proportion to the Latin of
NuMma, from whofe laws entire fentences are
preferved, that of App1us, which we fee in the
fragments of the Twelve Tables, and that of
CicERrO, or of LucrET1US, where he has not
affeGted an obfolete ftyle : if the feveral changes,
therefore, of Sanfcrit and Latin took place, as
we may fairly affume, in times very nearly pro-
portional, the Védas muft have been written
about 300 years before thefe Inftitutes, and about .
‘600 before the Purdnas and Itibdfas, which, I
am fully convinced, were not the produions of
Vya'sa; fo that, if the fon of PARA'SARA com-
mitted the traditional Védas to writing in the
Sanfcrit of his father’s time, the original of this
book muft have received its prefent form about 880
years before CurisT’s birth. If the texts, in-
deed, which Vya'sa colleted, had been a&tually
written, in a much older diale&t, by the fages
preceding him, we muft inquire into the greateft
poflible age of the Védas themfelves: now one
of the longeft and fineft Upanifbads in the
fecond Véda contains three lifts, in a regular fe-
ries upwards, of at moft forty-two pupils and
preceptors, who fucceflively received and tranfe
mitted (probably by oral tradition) the do&rines
contained in that Upanifbid; and, as the old In-
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dian priefts were ftudents at fifteen, and inftruc-
tors at {wenty-five, we cannot allow more thaa
ten years on an average for each interval between
the refpe@ive traditions; whence, as there are
Jorty fuch intervals, in two of the lifts, between
Vya'sa, who arranged the whole work, and
AvA’sya, who is extolled at the beginning of
it, and juft as many, in the third lift, between the
compiler and YA JNyawaLcya, who makes
the principal figure in it, we find the higheft

sge of the Yajur Véda to be 1580 years before

the birth of our Saviour, (which would make it
older than the five books of Moses) and that of
our Indian lawtract about 1280 years before the
fame epoch. The former date, however, feems
the more probable of the two, becaufe the Hindu

fages are faid to have delivered their knowledge

orally, and the very word Sruta, which we often

fee ufed for the Véda itfelf, means what was
beard; not to infift, that CurLru'ca exprefsly

declares the fenfe of the Véda to be conveyed in

the language of Vya'sa. -Whether MEnu, or
Menvus in the nominative and MENO'S in an

oblique cafe, was the fame pexfonage with Mi-

Nos, let others determine; but he muft indubi-

tably have been far older than the work, which

contains his laws, and, though perhaps he was

never in Crete, yet fome of his inftitutions may

well have been adopted in that ifland, whence
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- LYCURGUS a century or two afterwards may
have imported them to Sparta.-

-There is certainly a ftrong refemblance, though
obfcured and faded by time, between our MENU
with his divine Bull, whom he names*as DHER-
MA himfelf, or the genius of abftra& juftice, and
the MnEUEs of Egypt with his companion or
fymbol, ApisY; and, though we fhould be con-
ftantly on our guard againft the delufion of ety-
mological conjetture, yet we cannot but admit
that MiNos and MNEUEs, or Mneuis, have only
Greek termirations, but that the crude pouﬂ is
compofed of the fame radical letters both in Greek
and in Sanfcrit. ¢ That Apis and MNEvUIs, fays
¢ the Analyft of ancient Mythology, were both
¢ reprefentations of fome perfonage, appears from
¢ the teftimony of LycoPHRON and his {choliaft;
¢ and that perfonage was the fame, who in Crete
¢ was ftyled Minos, and who was alfo repre-
¢ fented under the emblem of the Minotaur:
« DiopoRrus, who confines him to Egypt, fpeaks
¢ of him by the title of the bull Mneuis, as the
¢ firft lawgiver, and fay$, “ That he lived after
« the age of the gods and heroes, whernt a change
¢ was made inthe manner of life among men ; that
¢ he wasa man of a moft exalted foul, and a great
¢ promoter of civil fociety, which he benefited
“ by his laws ; that thofe laws were unwritten,and
“ received by him from the chief Fgyptian deity

VOL. V., G
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-« HerMESs, who conferred them -on the world
“ as a gift of the higheft importance.” He was
¢ the fame, adds my learned friend, with MENEs,
¢ whom the Egyptians reprefented as their firft
¢ king and principal benefactor,who firft facrificed
¢ to the gods, and brought about a great change
“in diet.’ . If Minos, the fon of JupITER,
whom the Cretans, from national vanity,
might have made a native of their own
ifland, was really the fame perfon with MEenv,
the fon of BxAHMA', we have the good fortune
to reftore, by means of Indian literature, the
moft celebrated {yltem of heathen jurifprudence,
and this work might have been entitled The
Laws of M1xos; but the paradox is too fingular
to be confidently aflerted, and the geographical
part of the book, with moft of the allufions to
natural hiftory, muft indubitably have been
written after the Hindu race had fettled to the
fouth of Himalaya. 'We cannot but remark that
the word MENU has no relation whatever to the
-Moon; and that it was the feventh, not the firfl,
of that name, whom the Brédhmens believe to
have been preferved in an ark from the general
deluge: him they call the Cbild of the Sun, to
diftinguith him from our legiflator; but they
aflign to his brother Yama the office (which the
- Greeks were pleafed to confer on MINOS.) of
Fudge in the fkades b lnw.
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.. 'The name of MENU is clearly derived (like
menes, mens, and mind) from the root men to-un-
derfland ; and it fignifies, as all .the Pandits
agree, intelligent, particularly in the do@rines of
the Véda, which the compofet” of' our Dberma
Sdftra muft have fudied very diligently ; fince
great numbers of its téxts, changed onlyin a few
fyllables for the fake of the meafure, are inter:
fperfed through the work and cited at length int
the commentaries: the Publick may, therefore;
affure themfelves, that they now poffefs a confi*
derable part of the Hindu fcripture, without the
dullnefs of its profane ritual or much of its' myf-
tical jargon. DA'RA'SHUCU'H was perfuaded,
and not without found reafon, that the firft
MEenNv of the Brdahmens could be no other perfon
than the progenitor of mankind, to whom Fews,
Cbhriftians, and Myfélmdns unite in giving the
name of ADAM ; but, whoever he miglit have
been, he is highly honoured by name in the
Véda itfelf, where it is declared, that ¢ whatever
¢ MENU pronounced, was a medicine for thé
‘foul ;’ and the fage VRIHASPETI, now fup-
pofed to prefide over the planet Yupitér, fays in
his own law tra&, that ¢ MENU held the firft
¢ rank among legiflators, becaufe he had exprefled
¢ in his code the whole fenfe of the Védd’; that
“no code was approved, which ‘contradicted
¢ MENU; that other S4firas, and treatifes on
G 2



84 THE PREFACE.

¢ grammar or logick, retained fplendour fo long
¢ onlyas MENvU, who taught theway to juft wealth,
¢ to virtue, and to final happinefs, was not feen
“in competition with them: Vya'sa too, the
- fon of PARA’sARA before mentioned, has de-
cided, that ¢ the Véda with its Angas, or the
¢ fix compofitions deduced from it, the revealed
¢ fyftem of medicine, the Purdnas, or facred hif~
¢ tories, and the code of MENU, were four works
¢ of fupreme authority, which ought never to be
¢ fhaken by arguments merely human.’

‘It is the general opinion of Pandit&, that
Brauma’ taught his laws to MeNU in a bun-
dred thoufand verfes, which MEeNv explained
to the primitive world in the very words of the
book now tranflated, where he names himfelf,
after the manner of ancient fages, in the third
perfon’; but, in athort preface to the lawtra& of
NA'RED, it is afferted, that ¢ MeNv, having
¢ written the laws of BRAHEMA'in a hundred
¢ thoufand fldéas or couplets, arranged under
¢ twenty-four heads in a thoyfand chapters, deli-
¢ vered the work to NA'RED, the fage among
¢ gods, who abridged it, for the ufe of mankind,
«.in twelve thoufand verfes, and gave them to a
¢ fon of BHRiGU, named SumaTi, who, for
¢ greater eafe to the human race, reduced them.
“to four thoufand; that mortals read only the
¢ fecond abridgement by Sumarti, while the
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¢ gods of the lower heaven, and the band of ce-
¢ leftial muficians, are engaged in ftudying the
¢ primary code, beginning with the fifth verfe, a
¢ little varied, of the work now extant on earth;
¢ but that nothing remains of NA'RED’s abridge-
¢ ment, except an elegant epitome of the ninth
¢ original title on tbe adminifiration of juftice”
Now, fince thefe inftitutes confift only of fwo
thoufand fix bundred and eighty-five verfes, they
cannot be the whole work afcribed to Sumarri,
which is probably diftinguithed by the name of
the Vriddba, or ancient, Mdnava, and cannot
be found entire; though feveral paflages from'
it, which have been preferved by tradition, are
pccafionally cited in the new digeft.

A number of gloffes or comments on MEeNv
were compofed by the Munis, or old philofo-
phers, whofe treatifes, together with that before
us, conftitute the Dbermafdfira, in a colleftive
fenfe, or Body of Law; among the more mo-
dern commentaries, that called Médbatit bi, that
by GovINDARA'JA, and that by DHARANI-
DuEera, were once in the greateft repute; but
the firft was reckoned prolix and unequal; the
fecond, concife but obfcure ; and the third, often
erroneous. At length appeared CuLru'ca
BuATTA; Who, after a painful courfe of ftudy,
and the collation of numerous manufcripts, pro-
duced a work, of which it may, perhaps, be faid

\
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very-truly, that it is the fhorteft, yet the moft
l¢minous, the leaft oftentatious, yet the moft
learned, the deepeft, yet the moft agreeable, com-
mentary ever compofed on any author ancient or
modern, European-or Afiatick. The Pandits care
fo little for genuine chronology, that none of
them can tell me the age of CuLLu'ca, whom
‘they always name with applaufe ; but he informs
us himfelf, that he was a Brabmen of the Vi-
réndra tribe, whofe family had been long fettled
in Gaur or Bengal, but that he had chofen. his
refidence among the learned on the banks of the
holy river at Cdfi. His text and interpretation
I have almoft implicitly followed, though I had
myfelf collated many copies of MEeNu, and
among them a manufcript of a very ancient
_date : his glofs is here printed in Ifalicks ; -and
any reader, who may choofe to pafs it over as
if unprinted, will have in Roman letters an exa&
verfion of the original, and may form fome idea
of its characer and ftruGture, as well as of the
Sanfcrit idiom, which muft neceflarily be pre-
ferved in a verbal tranflation ; and a tranflation,
not {crupuloufly verbal, would have been highly
improper in a work on fo delicate and moment-
ous a fubje@ as private and crxmmal Jurif~
prudence.
*Should a feries of .Brabmens omit, for three
generations, the reading of MENv, their fa-
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_ cerdotal clafs, as all the ' Pandits affure me,

~would in ftri&nefs be forfeited ; but they muft
explain it only to theit pupils of the three higheft
clafles; and the Brdbmen, who read it with me,
requefted moft earneftly, that his name might be
concealed ; nor would he have read it for any
confideration on a forbidden day of the moon,
or without the ceremonies prefcribed® in the fe-
- cond and fourth chapters for a leture on the
Véda:ifo great, indeed, is the idea of fan&ity
annexed to this book, that, when the chief na-
tive magiftrate at Banares endeavoured, at my
requeft, to procure a Perfian tranflation of it,
before I had a hope of being at any time able
to underftand the original, the Pandits of his
court unanimoufly and pofitively refufed to affift
in the work, nor thould I have procured it at all,
if a wealthy Hindu at Gaya had not caufed the
verfion to be made by fome of his dependants,
at the defire of my friend My Law. The
Perfian tranflation of MEeNuv, like all others
from the Sanfcrit into that language, is a rude
intermixture of the text, loofely rendered, with
fome old or new comment, and often with the
crude notions of the tranflator; and, though
it exprefles the general fenfe of the origi-
nal, yet it fwarms with errours, imputable
partly to hafte, and partly to ignorance :
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thus where Mexv fays, that emiffaries are
the eyes of a prince, the Perfian phrafe makes
him afcribe four eyes to the perfon of a king;
for the word chir, which means an emiffary
in Sanfcrit, figuifies four in the popular dia-
lett. -

The work, now prefented to the European
world, - contains abundance of curious matter
extremely interefting both to fpeculative lawyers
and antiquaries, with many beaﬁtics,‘ which need
not be pointed out, and with many blemifhes,
which cannot be juftified or palliated. It is a
fyftem of defpotifm and prieftcraft, both in-
deed limited by law, but artfully confpirs
ing to give mutual fupport, though with mu-
tual checks; it is filled with ftrange conceits in
metaphyficks and natural philofophy, with idle
fuperftitions, and with a fcheme of theology
moft obfcurely figurative, and confequently
liable to dangerous mifconception ;.it abounds
with minute and childith formalities, with ce-
remonies generally abfurd and often ridiculous;
the punithments are partial and fanciful, for
fome crimes dreadfully cruel, for others repre-
henfibly flight; and the very morals, though
rigid enough on the whole, are in one or two in-
ftances (as in the cafe of light oaths and of pious
perjury) unaccountably relaxed : neverthelefs, a
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fpirit of fublime devotion, of benevolence ta
mankind, and of amiable tendernefs to all
fentient creatures, pervades the whole work ; the
ftyle of it has a certain auftere majefty, that founds
like the language of legiflation and extorts a re-
fpe&ful awe }he fentiments of independence on
all beings bat Gop, and the harfh admonitions
even to kings, are truly noble} and the many pa-
negyricks on the Gayatri, the Motber, as it is
called, of the 7édu, prove the author to have
adored(not the vifible material fun, but)thatdivine
and incomparably greater light, to ufe the words of
the moft venerable text in the Indian fcripture,
which illumines all, delights all, from which allpro- -
ceed, to which all muft return, and which alone
can irradiate (not our vifual organs merely, but
our fouls and) our intellecls. . Whatever opinion
in fhort may be formed of MENU and his laws,
in a country happily enlightened by found phi-
lofophyand the only true revelation,:it muft be
remembered, that thofe laws are a&ually revered,
as the word of the Moft High, by nations of
great importance to the political and commercial
interefts of Europe, and particularly by many
millions of Hindu fubje&s,” whofe well dire&ed
induftry would add largely to the wealth of Bri-
tain, and who afk no more in return than pro-
te&'ton for their perfons and places of abode,
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juftice in their temporal concerns, indulgence to
the prejudices of their own religion, and the
benefit of thofe *laws, which they have been
taught to believe facred, and which alone they

can poflibly comprehend. -
| W. JONES.
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LAWS OF MENU,

SON OF BRAHMA.

- CHAPTER THE FIRST.

On tbe Creation; with a Summary of the Contents,

—_—

. MENU Jat reclined, with his attention fixed -
on one obje&, the fupreme Gop; wwben the di-
vine Sages approached bim, and, after mutual
falutations in due form, delivered the following
addrefs:

2. -¢Deign, fovereign ruler, to apprize us ot _

¢ the facred laws in their order, as they muft be
¢ followed by all the four clafles, and by each of
¢ them, in their feveral degrees, together with the
¢ duties of every mixed clafs ;
* 3.°¢ For thou, Lord, and thou only among
¢ mortals, knoweft the true fenfe, the firft prin-
¢ ciple, and the prefcribed ceremonies, of this
¢ univerfal, fupernatural 7¢da, unlimited in ex-
¢ tent and unequalled in authority.’
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4. "HE, whofe powers were meafurelefs, being

thus req efted by the great Sages, whofe thoughts
were profound, faluted them all with reverence,
and gave them a compreheniive anfwer, faymg :
¢ Be it heard! -
. §. £ This univerfe exifted only'in the firft di-
¢ vine idea yet unexpanded, as if involved in dark-
¢ nefs;” imperceptible, undefinable, undifcoverable
¢ by reafon, and undifcovered by revelation, as if it
¢ were wholly immerfed in {leep:

6. ¢ Then.the./ole {elf-exifting power,  him-
¢ felf undifcerned, but @making this world dif-
¢ cérnible, with five elements and other princi-

“ ples of nature, appeared with undiminithed
¢ glory," expanding bis zdea, or dxfpellmg the
¢ gloom. "
. 7. * HE, whom the mind alone can percewe,
¢ whofe eflence eludes the external organs, who
¢ has no vifible parts, who exifts from eternity,
¢ even HE, the foul of all beings, whem no being
¢ can comprehend, {hone forth in perfon.

8. ¢ Hg, having willed to produce various
¢ beings from his own divine fubftance, firft with
¢ a thought created the waters, and placed in
¢ them a produtive feed:

- 9. ¢ That Jeed became an egg bright as gold,
¢ blazing like the luminary with a ‘thoufand
¢ beams ; and in that egg he was born himfelf, in

“V
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- ¢ the form of BRaumA’, the great forefather of
¢ all {pirits. -

10. ¢ The waters are called ndrd, becaufe
¢ they were the prodution of Nara, or the,
¢ fpirit of Gop; and, fince they were his firft
¢ ayana, or place of motion, he thence is named
¢ NARA'YANA, or moving on the waters.

11. ¢ From THAT WHICH Is, the firft caufe,
¢ not the obje& of fenfe, exifting every where in
¢ Jubftance, not exifting to our perception, without
¢ beginning or end, was produced the divine
¢ male, famed in all worlds under the appellation
¢ of BrRauma'.

12. ¢ In that egg the great power fat inaQive
¢ awhole year of the Creator, at the clofe of which
¢ by his thought alone he caufed the egg to di-.
¢ vide itfelf;

13. ¢ And from its two divifions he framed
¢ the heaven above and the earth beneath: in
- ¢ the midft be placed the fubtil ether, the eight
¢ regions, and the permanent receptacle of
¢ waters.

14. ¢ From the fupreme foul he drew forth
¢ Mind, exifting fubftantially though unper-
¢ ceived by fenfe, immaterial; and, before mind,
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